INFORMATION PAPER

29 Nov 00
Subject:   Modification of the Bona Fide Need Rule

1.  Purpose:  To propose changes to the 90-Day Bona Fide Need Rule

2.  Discussion:  DPWs have 1-N lists for RPMA projects.  Additional project funding traditionally comes at year-end.  To execute the priority list in a logical efficient manner, DPWs need to fund these projects in priority order.  Some projects may not be suitable for execution (at year-end) due to climate or environmental factors and must be deferred until the following fiscal year to ensure compliance with Bona Fide Need, i.e. exterior shell, pavements, HVAC, excavation.  Bona Fide Need forces the continued illogical execution of RPMA project list and there is continued potential for rule violation, however well intended.  Emergency contracts will continue to be let to accomplish repairs for those projects deferred at year end due to Bona Fide Need that may not be immediately funded in the following fiscal years, resulting in higher contract costs.  The actual contract vehicle used, supplemented by applicable change documentation, is the source document for bona fide need evaluations.  Defense Finance and Accounting Service, Denver Colorado Center (DFAS-DE) 7000.14-R, Accounting for Obligations, contains the official Department of Defense (DOD) guidance for application of the bona fide need rule.  In addition to that, guidance can be found in 31 USC sec. 1502, DFAS 37-1 and also previous rulings by the Comptroller General of the United States and the Air Force Office of the General Counsel, that have established precedents which should be reviewed when analyzing specific situations.  The Office of General Counsel has provided guidance in their Fiscal Law Outline on the application of the Bona Fide Need Rule to Maintenance and Repair Contracts.  "Current funds may be obligated for maintenance and repair contracts near the end of the fiscal year, even if performance may not begin until the next fiscal year (Reference DFAS 37-1, Table 9-2, fn.5.)  

This is limited by the following:

a. The requirement must represent a bona fide need of the current fiscal year;

b. The contract must contain a specific provision requiring that the work start on, or before, January 1 of the following calendar year;

c. Commencement of work is evidenced by:

(1) Physical on-site evidence, based upon a visual inspection, discloses significant work has been accomplished, or contractor employees are actually engaged in work performance; or

(2) Documentary evidence of costs incurred must be considered when planning for outdoor construction or renovation projects.  The contractor may be required to produce documentary evidence that cost has been incurred, or material has been ordered, to allow performance of the contract.

 Currently, if neither of these conditions can be met, then the project is not a bona fide need of the prior fiscal year.  These "tests" are used to determine which FY funds to use, but these tests provide only guidelines.  Precedent and evaluation of the circumstances of each case appears to largely form the basis for decisions regarding bond fide need issues.  Exceptions may be granted using the following procedures.  

a.  Submit a Request for an exception to the timeframe to the DRM, Managerial Accounting for consideration.  FLW Reg 37-1, Prior Year Funds Requests/Reutilization states:

(1) Current Army policy permits the use of prior year funds for funding in specific situations.  ALL requests for use of TRADOC and FORSCOM prior year funds, and others as delegated, will be submitted to DRM Managerial Accounting.  Requests should be in a memorandum type format.  All requests must include the following information:

(a) Full accounting classification.

(b) Amount of adjustment.

(c) Reason for adjustment.  This should include the complete justification that allows reasonable explanation to MACOM and fully substantiates use of prior year funds for audit purposes. 

(d) Statement that request has been reviewed by activity and appears appropriately charged to prior year.

b.  Submit a request to change, or provide an avenue for relief on a case-by-case basis, to the above referenced USC, DOD and DFAS regulations/laws.  

3.  Recommendation:  Provide automatic exception to the 90 Day Bona Fide Need Rule for projects that meet of the following criteria:

        a.  Project is awarded with year end funds is a priority on the Commander’s Work Plan

        b. Project is awarded with year end funds and may not be suitable for execution for

             Environmental or climate factors.  
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